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| = We have applied for 1.5 hours of CLE

“ credit with the Virginia State Bar. The
Virginia State Bar requires attendance
verification to obtain CLE credit.

= |f you are viewing this webinar live,
Global Meet automatically tracks your
attendance and we will send you the CLE
certificate once it has been approved.

» |f you are applying for CLE credit with
another state, please contact that state’s
bar association to determine if this
webinar will qualify for CLE credit

Recorded Webinar Infro & X758
Notes

- We have embedded three verification codes
in this webinar. When you see a slide with a
code, write it down.

= |f you would like CLE credit or a certificate of
attendance for viewing the recording of this
webinar, after you finish viewing the
recording, email these three verification
codes to webinars@nvlsp.org with the name
of the webinar

= |f you have any questions, please contact us
at webinars@nvisp.org or 202-621-5673
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Renee Burbank

Agenda

= Regulatory Bars
» Compelling Circumstances

COD Framework




Types of Discharges
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DD Form 214

Box 24 Characterization of Service

General (Under Honorable
Conditions)

Under Other Than Honorable
Conditions

Bad Conduct
Dishonorable

Box 28 Narrative Reason for
Separation
Completion of Required Active
Duty
Misconduct (Serious Offense)
Drug Abuse
In Lieu of Trial by Court-Martial

Impact of Characterization
of Service at VA

= OTH

» Bad Conduct
» Dishonorable




DU or COD?

= Equity or propriety

» “error or injustice”

How to Start a VA COD
Determination

»Rifurcated determinations

»Effective date for benefitse

= Turn-aways
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Section 3.12 prior to 6/25/24 & Mk




COD Determinations are

Complex for Everyone
‘7 . = — 7

The New Reg

Changes to the Regulatory Bars

Section 3.12 as of 6/25/24
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COD Population Data !

1. 540,000 living vets with LTH discharges

2. 8% of LTHs vets have prior COD determination

3. VA projects that 4,072 vets + 213 survivors
“newly" eligible under revised COD regulation

Table 6: Former SMs with a Previcus COD i
UnderOTH | _Bad Conduct |_Dishonorable | Total
Total Startng P 12023 41741 ) 2403 4804
[ Parcant Apphing for GOD Detarminasion. a0 | 0% | 0%
GOD Clarme, 16,69 5 240 16982
10% 10% | %
Former Shis Nowly HVA 1570 5 7] tse2]
Table 8: Former S cop Hewly HV:
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oD Claims 2348 515 210] 24200
Porco Found HVA 10% [ 3%
Formes Shs Nowty HVA 2381 Tl 8 290
Table 12 Survivors. Found Newly HVA
| underoTH | Bad Conguct | Dishoncrabie | Total |
20 309 %8 70| 9350
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What's the same?

= Everyone w/OTH, BCD,
DD still needs a COD
determination

» “|nsanity” definition
remains the same in
38 C.F.R. § 3.354

s 2

Regulatory Bars: 3 of 5 -
Unchanged

-
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Racial Disparities in Military
Justice

| + Overall, black service members were at least
1.29 times and as much as 2.61 times more
likely than white service members to have an
action taken against them in an average year

Air Force: black airmen on average are 1.71
times (71%) more likely to face court-martial or

Non-. Jud|C|aI Punishment (NJP) than white
airmen
Protect Our Marine Corps: black Marines are, on average,

Defenders 1.32 times (32%) more likely to receive a guilty

- finding at a court-martial or NJP proceeding

Racial Disparities in Military than white Marines, with the size of the

Justice, 2017 disparity becomln? more significant the more
. serious the disciplinary action was

Navsv black sailors are on average 1.40 times
40%) more likely than white sailors to be
referred to special or general court-martial

Armoy black soldiers are on average 1.61 times
(61%) more likely to face a special or general
court-martial compared to white service
members
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Racial Disparities in Military
Justice

Fig 17. RegAF Racial-Ethnic Disparity in Enlisted Courts-Martial and Article 135 (FY12-FY19)
RegA¥ Racial ithic Dsparty in Enlisted Courts-Martial and Article 154 (FYi2-Fr19)
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\ = Inspector General, Air Force Disparity Review, Sept. 2021

Regulatory Bars:
The Changes

» “Homosexual acts involving
aggravating circumstances” removed

» “Willful & persistent” definition changed

« In final rule, VA says new definition “brings
both objectivity and liberalization”- Will ite
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Willful & Persistent
Misconduct

= “Minor misconduct” is misconduct for which the
maximum sentence imposable pursuant to the
Manual for Courts-Martial United States would not
include a dishonorable discharge or confinement
for longer than one year if fried by general court-
martial
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More than the CFR: Read
the Preamble!

= Update and Clarify Regulatory Bars to Benefits Based on Character
of Discharge, 89 Fed. Reg. 32,361, 32,366 (Apr. 26, 2024)
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More than the CFR: Read
the Preamble!

= 89 Fed. Reg. at 32,363, 32,367
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Manual for Court-Martial

MANUAL FOR

law/current-publications-and-
updates/

COURTS-MARTIAL https://jsc.defense.gov/military-
D ST S

https://www.loc.gov/collections
/military-legal-
resources/articles-and-
essays/military-law-and-
legislative-histories/manual-for-
courts-martial/
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Manual for Court Martial:
Example

(49 Willfully disobeying the lawful order of a warrant
officer. Dishonorable discharge, forfeiture of all pay
and allowances, and confinement for 2 years.

(5) Willfully disobeying the lawful order of a
noncommissioned or petty officer. Bad-conduct
discharge, forfeiture of all pay and allowances, and
confinement for 1 year.
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The New Reg

Compelling Circumstances
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Compelling Circumstances

= Only applied to 180+ = AWOL, W&P, and
day AWOL Moral Turpitude

= Length & Character = Length & Character of

of Service Service
= Reasons = Expanded Reasons
= Valid Legal Defense =» Valid Legal Defense

Reasons for Prolonged
AWOL or Misconduct

i. Mental or cognitive impairment at the time of the prolonged
AWOL or misconduct, to include but not limited to a clinical
diagnosis of (or evidence that could later be medically
determined to demonstrate existence of) postiraumatic stress
disorder (PTSD), depression, bipolar disorder, schizophrenia,
substance use disorder, attention deficit hyperactivity disorder
(ADHD), impulsive behavior, or cognitive disabilities

ii. Physical health, to include physical trauma and any side effects
of medication

ii. Combat-related or overseas-related hardship

iv. Sexual abuse/assault

v. Duress, coercion, or desperation

vi. Family obligations or comparable obligations to third parties

vii. Age, education, cultural background, and judgmental maturity
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What Was Removed From
Compelling Circumstances?

= Used fo be a clear subjective test. What is it now?2

= For the list of mental and physical health issues, there is no service-
connection-like requirement

» “VA confirms the mental or cognitive impairment need not be
service connected or subject to service connection to be
considered as a compelling circumstance to excuse the prolonged
AWOL or misconduct. Neurodevelopmental conditions, such as
ADHD or personality disorders, may excuse prolonged AWOL or
misc&)nduc‘r even if no VA benefits can be awarded for the same
condition.”
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Procedural
Considerations

» 40-day pause for policy lefter

= 38 US.C. § 5110(g); C.F.R. § 3.114(a)(1)

= File supplemental claim (VA Form 20-0995)

= The new regulation qualifies as “new &
relevant” evidence
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Effective Date Issues & NVLSP

Issues and Practice
Tips
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Issue Spotting

More Issues and Concerns

» “Should any given record establish
discrimination as the basis for the OTH
discharge, including but not limited to
discrimination based on race or sex, the
compelling circumstances exception
would allow VA to adjudicate a favorable
COD determination.”

\\ p— S r————

More Issues and Concerns
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| = Hamill & Harris

» Beware of the implicit denial

» Manual M21-1 updated to require VA
adjudicators to issue explicit NRE
determinations when deciding whether a
prior COD decision should be reopened

= Manual M21-1, X.iv.1.A.T.r

= Clients may be receiving these NRE
determinations “out of the blue”

» See Hamill v. McDonough, 37 Vet. App. 65 (2023);
and Harris v. McDonough, 33 Vet. App. 269 (2021)
for more info

More Issues and Concerns «* *128

| = Equitable arguments
| = Expansive evidence

= |f prior COD determination, be explicit
about request for benefits AND another
COD determination

» ED for benefits

» Keep on top of Ch. 17 (VA medical)
benefit decisions & first time COD
determinations

» Watch for Policy Letter and changes to
Manual M21-1

\\ ey

Practice Tips ‘éh NVLSP

Questions?
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Upcoming Webinars

| Dates Topic Presenter
Aug. 29 Understanding Recent Liz Tarloski
Changes to VA's Rating

of Digestive System

Disabilities

Join Our Email List

https://visitor.r20.constantcontact.com
/d.isp?llIr=w646umdab&p=0i&m=w646
umdab&sit=biarz47eb&f=cd841fdf-
33df-404d-ad0f-62f750ad3072

Library of Past Webinars <

= Webinars are available for 72 hours
after purchase

=» Topics include:
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5 App

| = Questionnaire/App: Helps Vets and
advocates figure out what VA
service-connected disability benefits
or non-service-connected pension
benefits they might be entitled to

=» 3 WAYS to Access:
NVLSP Website

#  Download on the ANDROID APP ON

@& Appstore P+ Google play

NVLSP Training '8 NVLSP
Opportunities

= NVLSP offers private in-person and
webinar training tailored to the
needs of your organization

» If you are interested in finding out
more info, please contact Director
of Training and Publications, Rick
Spataro, at richard@nvisp.org

\ © 2024 Natona Vetrans Logl S Program. Al R Rserved.winviss. g “

15



